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Special 40% Initial Depreciation Allowance 
in respect of Plant bought during three 
years ended 30 June, 1952. 


Section 57A was inserted in the Principal Act in 1946. It 
granted an initial depreciation allowance of 20 per cent. in respect of 
plant (as defined by s. 54 (2)) aequired or installed during the period 
from 1 July, 1945, to 30 June, 1950 (or the beginning and end of 
the corresponding five substituted accounting periods 

A new sub-section (1A) has been inserted in s. 57A by the 
Amending Act of 1949. The effect of this sub-section and consequen- 
tial amendments to s. 57A (3) and (4) is 

(a) to extend the period of operation of s. DTA by two years 

to 30 June, 1952; and 

to permit taxpayers, if they so elect, to have deducted a 
special initial allowance of 40 per cent. (in lieu of 20 per 
cent.) on the cost of plant acquired or installed during 
income years ending 30 June, 1950, 1951 and 1952 (or 
during the corresponding three accounting periods 

In order to qualify for the 40 per cent. allowance, a taxpayer is 
required to make a written election to that effect and to lodge the 
election with the Commissioner on or before the last day for furnish- 
ing the return for the year in which the plant was acquired. The 
Commissioner is empowered to extend the time for lodgment of the 
election. 

The position regarding elections under s. 57A, as amended, in 
respect of plant acquired during vears ended 30 June, 1950, 1951 
and 1952 may be summarized as follows: 

a) If the taxpayer does not seek any initial allowance, he 

must make an election to that effect 

(b If he desires a 20 per cent. initial allowance he is not re- 

quired to make any election. Section 57A will operate 
automatically. 

(c) If he wishes to secure a 40 per cent. allowance he must 

make a specific election to that effect. 

In addition to the special allowance of 20 or 40 per cent. in the 
year of acquisition, the taxpayer is entitled to the annual depreciation 
allowance at normal rates for that vear. The annual depreciation is 
ealeulated with reference to the cost of the plant after deducting the 
amount of the initial allowance. 
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Concessional Rebate in respect of Life 
Assurance and Others Provisions 


Section 160 (2) grants a concessional rebate in respect of life 
assurance premiums, contributions to superannuation funds, friendly 
societies’ dues, and similar payments. The original maximum rebate- 
able amount was £100. By the Amending Act of 1949, the maximum 
has been increased to £150. The amendment first applies to assess- 
ments based on income of the current year ending 30 June, 1950. 





Tax Stamps Destroyed before Affixation to 
Tax Stamp Sheets 


Section 221L (1) applies when the Commissioner is satisfied that 
tax stamps duly affixed to tax stamps sheets or group certificates 
issued to employees have been stolen, lost or destroyed. The section 
authorizes the Commissioner to credit the employee with the value of 
the tax stamps or the certificate. 

By new s. 221L (1A), inserted by the Amending Act of 1949, 
the section is extended to authorize the Commissioner to allow credit 
in the following additional instances: 

(a) where the Commissioner is satisfied that tax stamps pur- 
chased by an employer on behalf of his employees have 
been destroyed before the stamps have been affixed to a 
tax stamp sheet; and 

(b) where the Commissioner is satisfied that tax stamps law- 
fully purchased by a taxpayer for the purpose of paying 
his assessment have been destroyed. 

New sub-section (1A) does not apply to tax stamps which have 
been stolen or lost. It was officially explained that, in such cases, the 
taxpayers are to bear the loss in the same manner as losses of cash 
would be borne. 





Calculation of ‘‘Sufficient Distribution’’ where 
Private Company derives Dividends from 
other Private Companies 


Section 103 (2)(e) inserted by the Amending Act of 1948 pro- 
vides that a private company shall be deemed to have made a 
sufficient distribution of its income of the year of income if, within 
the prescribed period, it has paid in dividends out of the taxable 
income of that year an amount not less than the aggregate of the 
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percentages specified in sub-paragraphs (i) to (v) of s. 103 (2) (e 
of the distributable income (reduced by the amount of any dividends 
received from other private companies as is included in the distribut- 
able income), and 
‘(vi) so much of the amount of any dividends received from 
other private companies as is included in the distribut- 
able income.’’ 

It should be observed that sub-paragraph (vi) relates only to 
dividends received from other private companies. Thus, dividends 
received from non-private companies and other classes of income 
from property which are included in the distributable income are 
subject to the percentage reductions specified in s. 103 (2) (e 





A problem arises as to the correct method of calculating the 
amount of dividends received from other private companies which 
is included in the recipient company’s distributable income. Let 
us assume that a resident private company’s taxable income consists 
of the following: 


Income from business a : £14,000 


Dividends from private company not subject to s. 107 rebate .. 1.000 


Taxable income ; e ‘cs ; ; . £15,000 


The ordinary income tax payable in respect of the above taxable 
income is calculated as follows: 


£5,000 at 5s. in £ .. - 7 dix th = £1,250 
10,000 at 6s. in £& .. RP - ; : 3.000 
£15,000 at 5.667s. in £ sn cd - oe “£4,250 
Less s. 46 (1) rebate on £1,000 at 5.667s. in £ a : 283 
Net ordinary income tax payable .. is ; ‘ ; £3,967 





Assuming that the company did not make the election under 
new s. 103 (3), the distributable income would be calculated as 


follows: 
Taxable income ie = a oa 6 - £15,000 
Less— 
Ordinary income tax payable as above .. £3967 
Division 7 tax paid in respect of ‘‘ undistributed 
amount’’ of income year ended 30 June, 1947, 
say... aa ie ne . o” .. 2,518 
Additional social services contribution paid in 
respect of the same income year, say .. i 320 
6,800 
Distributable income gia ‘nd ~ i ne £8,200 





Having regard to the taxes deducted in the example, how much 
of the dividend of £1,000 contained in the taxable income is 
‘included in the distributable income’’? 


It is suggested that the following is an equitable solution: 


(a) The dividend of £1,000, which is included in the taxable 
income of £15,000, must be reduced by the proportion of 
the deductible Division 7 tax and contribution paid, £2,833, 

in order to determine ‘‘so much of the amount (of the 
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dividend) as is included in the distributable income’’, 
viz. : 
1,000 
£1,000 — | ——— of £2,833 | — £811 
| 15,000 
(b) On the other hand, no proportion of the ordinary income 
tax payable, £3,967, is attributable to the dividend on 
which ordinary income tax is payable and rebateable 
at the average rate of tax payable by the company 
(s. 46 (1)). 
If the above is the correct solution, the ‘‘sufficient distribution”’ 
would be calculated in the following manner: 
Sufficient 
Distribution 
Distributable income 


Amount of dividend from private company in 
cluded in distributable income, as above .. £811 


Less— 
70 per cent. of £2,000 oa .. £1,400 
75 per cent. of £ shi .. 1,500 
80 per cent. of £ os .. 1,600 
85 per cent. es ha os Bee 


Amount retainable free of additional tax or con- 
tribution 


Sufficient distribution : a 5 : £6,492 


If the recipient company were a non-resident, it would not be 
entitled to the rebate provided by s. 46 (1) and consequently the 
dividend received would be exposed to full ordinary income tax, the 
amount of which would in the above view be offset against the 
dividend in ascertaining the amount of dividend included in the 
distributable income. In the above example, the ordinary income tax 
so payable would be £283 (£1,000 at 5.667s. in £) and this sum 
would be deductible from the amount of the dividend: 


Dividend Other Income Total 
Taxable ineon : . £1,000 £14,000 £15.000 
Deduct— 
Ordinary income tax pavable 283 3.967 $250 
£10,033 £10,750 
Deduct— 
Division 7 tax and social ser- 
vices contribution paid’... 2,833 
1,000 
— - of £2,833 
15,000 
14,000 
of £2,833 Afr - 2,644 
15,000 


Distributable income 64 oe £7,389 £7,917 


Percentage deduction a 1,708 1,708 


Sufficient distribution : . £528 £5,681 £6,209 


A second possible solution is to apportion the whole of the 
deductible taxes (£6,800 in the case of a resident company) rate- 
ably between (a) the dividend (£1,000) and (b) the remainder of 
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the taxable income (£14,000). Under this method, the amount of 
dividend included in the distributable income would be calculated 
as follows: 
1,000 ) 
£1,000 — | ————-. of £6,800 — £547 
15.000 
Under the second solution, the ‘‘sufficient distribution’’ would 
be ealeulated as follows: 
Sufficient 
Distribution 
Distributable income . £8,200 
Amount of dividend ineluded in distributable 


income, as above 


547 £547 


per cent. of £2,000 
per cent. of £2,000 
per cent. of £2,000 
per cent. of £1,653 
5,905 
£7,653 brine 
Amount retainable free of additional tax or con 
tribution 


Sufficient distribution . ‘ £6,452 


The following considerations are advanced in favour of the 
second solution: 

a) There is no warrant for differentiation between ordinary 

income tax and other deductible taxes in arriving at the 

amount of dividend: included in the distributable income. 


b) For the purpose of the calculation, the net amount of 
ordinary income tax payable should be apportioned pro 
rata between the two classes of income which comprise 
the taxable income, and for that purpose the method of 
calculating the ordinary income tax payable is immaterial. 


There are also the following practical considerations: 

¢) The second method has the virtue of simplicity. 

(d) If the taxpayer company had made the election under 
s. 103 (3) the ordinary income tax paid during the year 
would, on the basis of the first solution, have been appor- 
tioned on a pro rata basis, as is done in the case of 
Division 7 tax paid. There is no good reason for penal- 
izing a taxpayer company which is assessed on a ‘‘tax- 
payable’’ basis. 

(e) The second solution is the method adopted under s. 160K 
for the purpose of ascertaining the amount of Australian 
tax payable by a person in respect of an ex-Australian 
dividend for the purposes of the application of a Taxa- 
tion Agreement. See example at pp. 982-984 of Common- 
wealth Income Tax Law and Practice (2nd edn.). 

There is a third possible solution: 

(a) Ordinary income taz: 

(i) Where the taxpayer company is a resident and is 
assessed to Division 7 tax on the basis of ordinary 
income tax payable. Where these conditions apply, 
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there is no ordinary income tax that may be at- 
tributed to the dividend, because of the allowance 
of the rebate under s. 46 (1). This is the view ex- 
pressed in the first solution. 

Where the taxpayer company is a non-resident and 
is assessed to Division 7 tax on the basis of ordinary 
income tax payable. In these circumstances, the com- 
pany is not entitled to the rebate under s. 46 (1) 
and ordinary income tax payable on the dividend 
would require to be offset against the dividend in 
ascertaining the amount of dividend included in the 
distributable income. This is also in accordance with 
the first solution. 

Where the taxpayer company elects to have deducted 
ordinary income tax paid in the income year in lieu 
of the ordinary income tax payable on~the taxable 
income of the year. Here the position is the same 
whether the company is a resident or non-resident. 
Primary tax in this instance is not referable to the 
dividend ineluded in the current taxable income; it 
is referable to income of a previous year. In this 
view there is no ordinary income tax referable to the 
dividend and, for purposes of s. 103 (2) (e) (vi), the 
amount of the dividend ineluded in the taxable in- 
come is also the amount of the dividend included in 
the distributable income. 

(b) Undistributed profits tar: If the reasoning contained in 
para. (a)(ili) above is correct, it follows that no portion 
of undistributed profits tax is referable to dividend in- 
come of the relevant year of income. 

There is a fourth solution where, applying the reasoning in 
Douglass v. F.C. of T. (1931) 45 C.L.R. 95, the dividends from other 
private companies are not to be reduced by any part either of 

ordinary tax paid or payable or of Division 7 tax paid. 

It is probable that the Courts or the Board of Review will in 
due course be invoked for the purpose of ascertaining the correct 
solution. 


Form of Resolutions Declaring Dividend 
subject to s.107 Rebate 


Where a distribution is proposed to be made out of income 
which has borne tax under Division 7 or its predecessors so as to 
gain for the shareholders the rebate provided by s. 107, it is highly 
desirable that, in the first place, agreement should be reached with 
the Department as to the amount available for such distribution. 
The importance of obtaining agreement lies in the specific require- 
ment of s. 107 that the distribution be made wholly and exclusively 
out of profits in respect of which the company has paid or is liable 
to pay tax under Division 7 or its predecessors. 

Under the amending Act of 1948 the rebate applies to dividends 
paid wholly and exclusively out of one or more of the following 
amounts : 


Supplement to The Australian Accountant—October, 1949 





October, 1949 CURRENT TAXATION 47 


(c) an amount in respect of which, under s. 21 of the pre- 
vious Act or under Division 2 of Part III of that Act, 
the company paying the dividend has paid or is liable 
to pay tax; 
the undistributed amount of any year of income ended 
30 June, 1936, to 30 June, 1947: 
the amount remaining after deducting from the undis- 
tributed amount of any year of income subsequent to the 
vear of income which ended on 30 June, 1947, the aggre- 
gate of the amount of tax payable under Division 7 
and the amount of contribution payable under the Social 
Services Contribution Act 1945, or that Act as amended, 
in respect of that undistributed amount. 

Separate suggested forms of resolution are given hereunder in 
respect of the three periods referred to in s. 107 (1) (e), (d) and (e 


Dividends Paid out of Amount Subject to Tax under s. 21 or 
Division 2 of Part III of 1922 Act 

The resolution declaring a s. 107 dividend could be along the 
following lines: 

“It was resolved that a dividend of £3,000 be declared and 
paid to the shareholders of the company wholly and exclusively 
out of that portion of the profits of the company (derived during 
year of income ended 30 Jung, 1933) in respect of which 
the company has paid tax under Section 21 of the Commonwealth 
Income Tax Assessment Act of 1922 as amended.” 

In the unlikely event of s..21 tax not having been paid prior 
to the s. 107 dividend, the. words “is lable to pay” should be 
substituted for the words “has paid”. 

The above form of resolution applies to payments out of income 
derived during income year ended 30 June, 1933, and prior years. 
Where the dividend is paid specifically out of profits of income 
years ended 30 June, 1934 or 1935, or both, the words “under 
Division 2 of Part III of the Commonwealth Income Tax Assess- 
ment Act 1922-1934” should be inserted in place of the concluding 
words of the specimen resolution. 


Dividends Paid out of Undistributed Amount of Income 
Years ended 30 June, 1936 to 1947, inclusive 


In respect of s. 107 dividends paid out of the undistributed 
amount of any of the vears of income ended 30 June, 1936 to 
1947, inclusive, or substituted accounting periods, the resolution 
eould be along the following lines: 

“It was resolved that a dividend of £10,000 be declared 
and paid to the shareholders of the company wholly and 
exclusively out of that portion of the profits of the company 
consisting of the undistributed amount of year of income 
ended 30 June, 1941, within the meaning of paragraph (d) 
of s. 107 (1) of the Commonwealth Income Tax Assessment 
Act of 1936, as amended.” 

The rebate under s. 107 applies to dividends paid wholly and 
exclusively out of one or more of the amounts specified in para- 
graphsa(c), (d) and (e) of s. 107 (1). Where the dividend is paid 
out of a combination of amounts which have borme tax under 
Division 7 and its predecessors the words “consisting of income in 
respect of which the company has paid tax under s. 21 or under 
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Division 2 of Part III of the Commonwealth Income Tax Assess- 
ment Act 1922-1934 and of the undistributed amounts of years 
of income ended 30 June, 1936 to 1947, inclusive, within the mean- 
ing of paragraph (d) of s. 107 (1) of the Commonwealth Income 
Tax Assessment Act of 1936, as amended”, should be inserted in 
lieu of the words “consisting of .. .” to the end of the specimen 
resolution. 


Dividends Paid out of Distributable Portion of Undistributed 
Amount of Income Year ended 30 June, 1948, and 
Subsequent. Years 


Section 107 dividends paid out of profits of year ended 30 
June, 1948 and subsequent years, are limited to the undistributed 
amount of the relevant year less the sum of the Division 7 tax or 
taxes and the social services contribution payable in respect of 
that undistributed amount. It is suggested that the resolution 
declaring a s. 107 dividend out of Division 7 income of year ended 
30 June, 1948 or a subsequent year, could be along the following 
lines— 

“Tt was resolved that a dividend of £1,000 be declared 
and paid to the shareholders of the company wholly and 
exclusively out of that portion of the profits of the company 
consisting of the amount remaining after deducting from 
the undistributed amount (within the meaning of paragraph 
(e) of s. 107 (1) of the Commonwealth Income Tax Assess- 
ment Act of 1936, as amended) of year of income ended 
30 June, 1948, the aggregate of the amount of tax payable 
under Division 7 of the said Act and the amount of social 
services contribution in respect of the said undistributed 
amount.” 


Distribution by means of Series of Dividend Resolutions 


Where the slightest doubt exists as to the amount capable of 
being distributed subject to the rebate provided by s. 107, it is 
desirable to “stagger” the distribution by dividing it into a series 
of dividends. In that event, the resolution declaring the first of 
the dividends should be the same as the appropriate resolution 
outlined in the three preceding paragraphs. 

The resolution declaring the second dividend should be along 
the same lines as the first with the addition of the following words: 

to be paid after payment out of 


If a third dividend were declared, the resolution should be 

eoncluded as follows: 
“dividends of £ and £ 

The object of making the suggested additions to the second 
and sueceeding resolutions is to ensure that if the fund out of 
which the dividends are paid does not, in fact, contain sufficient 
s. 107 income to absorb the total amount of those dividends, the 
deficiency will taint only the last dividend or dividends. 
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Timber Licences 


The decision in C. of T (N.Z.) v. Kauri Timber Co. (1899), 17 
N.Z.L.R. 696, is often quoted as authority for claiming that the grant 
of a timber licence constitutes a leasehold estate in land. It would 
seem ‘that the Court took the view that the particular document 
under consideration conferred the exclusive right.to possession of 
the land. In Commonwealth Income Tax Law and Practice {1079| 
it was said: ‘‘It may be that similar and other licences granted in 
Australia (cf. a Special Licence (sic) issued under the N.S.W. Forestry 
Act, 1916-1935) do not confer such exclusive right to possession and 
that, therefore, they are not leases within the meaning of the 
Commonwealth Income Tax Assessment Act. Care should, there- 
fore, be exercised in applying the decision in C. of T. (N.Z.) Vv. 
Kauri Timber Co., supra, to timber and other licences granted in 
Australia.’’ 

At the time the above note was written the writer was not 
aware that the decision in the Kauri Timber Case, supra, was dis- 
approved by a later decision of the New Zealand Court of Appeal 
in Hutchinson v. Ripeka Te Peehi and anor., |1919| N.Z.L.R. 373. 
The judgment in the Hutchinson Case states, at pp. 383-384: ‘‘It is 
evident that the Court (in the Kauri Timber Case) did not intend 
to destroy or qualify the well-known distinction between a lease and 
a licence, but in applying the principle which they laid down it 
certainly appears as if the Court did not sufficiently distinguish 
between an exclusive right to occupy and an exclusive right to 
cut... . If it be essential to hold that the instrument in question in 
this case is in law not a lease but a licence, we so hold, considering 
that in doing so we are not departing from the principle on which 
that decision proceeded, for while we find in this instrument 2 
grant of an exclusive right to eut, we find none expressed or 
implied of an exclusive right to occupy. 

‘*We also think it as well clearly to say that, in so far as the 
decision of this Court in Commissioner of Taxes v. Kauri Timber 
Co. (17 N.Z.L.R. 696) is inconsistent with the principles established 
by the English authorities, it must be regarded as having been given 
per incuriam’’ (mistakingly). 

The New Zealand decision in Hutchinson’s Case, supra, dis- 
approving the earlier decision in the Kauri Timber Case was given 
with the full knowledge of the decision of the Privy Council in 
Glenwood LumbersCompany v. Phillips (1904) A.C. 405. At p. 408, 
the Judicial Committee of the Privy Council states: ‘‘If the effect 
of the instrument is to give the holder an exclusive right of oceu- 
pation of the land, though subject to certain reservations or to a 
restriction of the purposes for which it may be used, it is in law a 
demise of the land itself’’. In the same judgment, the Privy Council 
stated, also at p. 408: ‘‘The question whether a document is a lease 
or a licence is a question not merely of words or form but of 
substance’”’ 
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Mariner Serving Overseas Domiciled in 
Australia but Having no Residence in 
Australia 


The taxpayer, who was born in Australia, was at all relevant 
times domiciled in Australia. In April, 1939, he joined an overseas 
ship as an officer serving under British articles. At that time the 
taxpayer ceased to reside in Australia; he placed all his personal 
effects on board the vessel, with the intention of living thereon and 
without any definite intention of ever returning to Australia to live. 
From April, 1939, until January, 1943, he served on vessels plying 
overseas. During that period these vessels were in Australian waters 
for the following periods: to June 1940—48 days; 1941—14 days; 
1942—45 days; to January, 1943—15 days. In January, 1943, the 
vessel on which he was then serving was diverted to serve between 
Australia and New Guinea. The taxpayer claimed that between 
April, 1939, and January, 1943, he was not a resident of Australia 
within the meaning of the Act and that, therefore, the pay received 
by him during that period was exempt under s. 23 (r). The Com- 
missioner contended that the taxpayer’s income was assessable 
because (i) he was a resident of Australia in the ordinary sense, and 
(ii) his domicil was in Australia and his permanent place of abode 
was not outside Australia. Held (by the Board of Review—allowing 
the taxpayer’s claim) that between April, 1939, and January, 1943, 
the taxpayer was not a resident of Australia (not yet reported). 

On the first point, i.e., whether the taxpayer was a resident of 
Australia in the ordinary sense, the Board, on the facts, distin- 
guished the present case from In re Young (1875), 1 Tax Cas. 57; 
Rogers v. I.R. Comrs. (1879), 1 Tax Cas. 225, and 10 C.T.B.R. Cas. 
103, in that the taxpayer had no residence in Australia and had no 
wife or children or other dependants in this country. As one member 
of the Board so delightfully expressed it: ‘‘If I might be permitted 
to borrow a simile used by Lord Sands in Reid v. I.R. Comrs. (1926 
10 Tax Cas. 673, at p. 681, the taxpayer ‘had, within the periods 
here in question, shed altogether the character of a dove which 
returns to the ark and become a raven wandering to and fro upon 
the earth’. (Perhaps ‘albatross’ is better than raven in this particular 
instance.) The taxpayer literally placed ‘his bundle on his shoulder’ 
and said farewell to his homeland. From then on he earned his 
bread and lived his life in other climes.’ 

On the second point, the taxpayer was held not to be a resident 
of Australia because, although he was domiciled in Australia, his 
permanent place of abode was outside Australia, because the ships 
in which he served (outside Australia) were ‘‘habitation or home’’ 
and therefore his ‘‘place of abode’’. Moreover, the ships were the 
taxpayer’s permanent place of abode because his residence thereon 
was ‘‘of indefinite continuance and not merely fleeting’’. The per- 
manent place of abode was outside Australia because the ships were 
outside Australia at all material times except on the occasions of the 
short calls made there, at the behest of the owners, in the course of 
proceeding from or returning to the overseas base. 
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Fees Received for Technical Advice 


The shares in the taxpayer company (a private company) were 
owned by an American company. Under agreement, the taxpayer 
paid in the relevant year of income £6,842, being a service charge 
for technical advice at the rate of 5 cents per lb. in respect of 
specified products manufactured and sold in Australia under licence. 
The Commissioner invoked s. 109 and disallowed £3,717. Held, (1) 
that s. 109 does not apply to remuneration paid to a company: and 
(2) that, in any event, on the facts, the sum paid did not to any 
extent exceed reasonable remuneration (C.T.B.R.—not yet reported). 

‘*The Commissioner’s representative pointed out that the service 
charge was high in comparison with the royalty of 14 ¢ents per Ib., 
and, since the amount paid wes based on the quantity sold, a very 
large payment might be made in a year in which no service was 
rendered. This was urged in support of a contention that the amount 
allowed by the Commissioner represented reasonable remuneration. 
The view on which that contention rests virtually ignores the essence 
of the arrangement between the taxpayer and the parent company. 
There might be periods of a year or more in which there were no 
improvements or changes in the American company’s manufacturing 
methods and testing processes. Nevertheless, in those periods the 
taxpayer would be enjoying the benefits of all previous research 
and advice, and would be able to continue selling its products in the 
confidence that no better manufacturing methods had been dis- 
covered. In short, the services given to the taxpayer are continuous, 
and it is spared the difficulties and expense which would be entailed 
if it were operating independently and had to maintain its own 
research and testing laboratories.’’ 


Source of Interest 


The taxpayer company was a‘ holding company carrying on 
business in England. In 1937 it entered into an agreement with a 
company in Holland, under which the Dutch company acquired 
certain assets from the taxpayer company and as a consequence 
incurred an interest bearing debt of £11,000,000. As security for 
this debt, the Dutch company lodged shares with a trustee company 
in England. The majority of these shares were in a U.S.A. company. 
In 1939, a company was formed in the Union of South Africa and a 
series of agreements were entered into, the result of which was to 
vest in the South African company all the interests of the Dutch 
company in the shares held as security by the trustee company and 
to place the South African company in the position of the Dutch 
company as regards its rights and liabilities under the original 
trust agreements. The place of payment was shifted from Rotterdam 
to London and the South African company was required to make 
payments by sterling cheque in London. None of these agreements 
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was made in South Africa, but they. were assented to by the Union 
Treasury on condition that no payment of capital or interest was 
to be made by the South African company from assets in the Union. 
The interest due to the taxpayer company was, in fact, paid out of 
dividends received by the South African company in U.S.A. on 
the shares in the U.S.A. company. The South African Commissioner 
levied tax on the interest so paid as having been derived in the 
Union. Held by majority (Watermeyer, C.J., and Davis, A.J.A.; 
Schreiner, J.A., dissenting) that inasmuch as no business was carried 
on by the taxpayer company in South Africa, no contract had been 
made by it in South Africa, no capital had been adventured by it 
in South Africa, no services had been rendered by it in South Africa, 
and no obligation resting on either party to the agreements had 
been performed or was to be performed in South Africa, the source 
of the interest received by the taxpayer company was not to be 
located in South Africa (J.T. Comr. v. Lever Brothers & Unilever 
Ltd. (1946), 14 Sth. Af. Tax Cas. 1). ‘‘ Adopting, as I think I am 
bound to adopt, the test approved by the Privy Council in Liqui- 
dator, Rhodesia Metals Ltd. (in liq.) v. Taxes Comr. ( Southern 
Rhodesia), [1940] 3 All E.R. 422, I have little doubt that the prac- 
tical man would say that the source of Levers’ income was the pro- 
vision by it of assets in America and the giving of credit in England. 
He might have difficulty in deciding whether the source was located 
in England, where, inter alia, the contracts were made, where the 
trustee was situated, where‘the credit was given and where all pay- 
ments had to be made; or whether it was in America where the 
assets were situated, and where those assets earned the money out 
of which the interest was paid. But the one place he could not 
choose would be South Africa. I cannot conceive of the practical 
man saying that, though the Treasury had only agreed to the trans- 
action going through at all on the express condition that not one 
penny piece of capital or interest should be paid from any funds in 
South Africa, and though that condition had been fully carried out 
and not one penny piece had come from South Africa, yet the 
Treasury was right in now claiming that the whole of the interest 
had come from a source in South Africa, although the Treasury 
and the practical man both know that as ‘a practical hard matter 
of fact’ none of it had done so, and that indeed, the debtor possessed 
no assets in South Africa from which it possibly could have come. 
For the person whom Lord Atkin had in mind was the practical 
man and not the legal theorist who, by resolutely shutting his eyes 
to all the facts, could prove that black was white’’, per Davis 
A.J.A., at pp. 23-24. 
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Australian Business Controlled Abroad 


Assessments under s. 136 are original assessments not 
subject to limitations imposed by s. 170 


The taxpayer company, having duly furnished returns setting 
forth a full and complete statement of income derived and deduc- 
tions claimed by it for the years ended 30 June, 1936 to 1941 
inclusive, was assessed to ordinary Commonwealth income tax. In 
respect of years ended 30 June, 1940 and 1941, notices of assess- 
ment under Part IIIA were also issued based on the same taxable 
income as that assessed for those years in the relevant ordinary 
assessments. These assessments were made under s. 166 and were 
based on the actual taxable income as defined in s. 6. 

Subsequently, the Commissioner issued notices of assessment 
(referred to in the notices as “amended assessments”) in respect 
of the years 1936 to 1941 under s. 136 increasing the taxable 
income and the tax payable thereon, and fresh assessments were 
consequentially made under Part IILA for 1940 and 1941. In all 
these second assessments credit was given for payments made 
under the previous assessments. 

On appeal the company contended that the second assessments 
made under s. 136 and under Part IIIA were all void because 
they contravened s. 170 (3). Held, dismissing the appeals, (1) that 
the Commissioner has a separate power to assess under s. 169 
pursuant to a determination under s. 136 which is separate from, 
and not alternative to, his right to assess under s. 166 and that 
the second ordinary assessments based on a notional taxable 
income were original assessments which replaced the assessments 
made under s. 166 on the actual taxable income and, accordingly, 
they were not subject to any limitation under s. 170; (2) the 
second assessments under Part IIIA were original and _ not 
amended assessments which replaced the previous Part IITA assess- 
ments and they were made necessary when the Commissioner made 
his determination of a notional taxable income pursuant to s. 136 
in lieu of the company’s actual taxable income. (Lever Bros. Pty. 
Ltd. v. F.C. of T. (1948), 4 A.I.T.R. (133). 


Pension Paid to Retiring Managing Director 
—Disallowance under s.109(b) 


Section 109 provides that so much of any sum paid or credited 
by a private company and being, or purporting to be... (b) an 
allowance, gratuity or compensation in consequence of the retire- 
ment of that person |being a shar@holder or director of the company 
or being a relative of any such shareholder or director] from any 
office or employment held by him in that company, or upon the 
termination of any such office or employment, as exceeds an amount 
which . . . is reasonable, shall not be an allowable deduction and the 
excess shall . . . be deemed to be a dividend... . 

In 1922 the taxpayer became a member of the staff of a private 
company. Soon afterwards he became secretary and later also one 
of its managing directors. His salary in 1939 was £735. Until 1940 
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the company carried on business as a merchant... In 1940 it ceased to 
carry on that business. Thereafter, its income consisted of rents 
and interest. In 1940 the shareholders awarded the taxpayer a 
pension of £450 per annum in recognition of his services as manag- 
ing director. He continued to carry out the duties of secretary for 
which he was awarded £150 per annum. The taxpayer and his wife 
held between them only about one-fifth of the issued shares of the 
company. In respect of the two sums received in 1943, the Commis- 
sioner assessed £52 as personal exertion income and the remainder 
as income from property. The Board of Review held that on the 
facts the pension of £450 did not exceed a reasonable sum and, there- 
fore, the whole of that amount should be treated as income from 
personal exertion. However, with regard to the payment of the 
seeretarial salary of £150 per annum, the Board considered that a 
payment of £52 per annum was adequate to cover the few services 
the taxpayer was called upon to render. Therefore, the Board held 
that of this sum £52 should be assessed as income from personal 
exertion and the remainder, £98, should be assessed as a dividend. 
Claim partly allowed (C.T.B.R.—not yet reported). 

‘*In this ease the shareholders clearly separated the element of 
compensation for the cessation of taxpayer’s managerial activities 
from the element of remuneration for his continued service as secre- 
tary. We find it difficult, therefore, to regard the annual payment of 
£450 as being in the nature of remuneration; and if that is the 
proper view, paragraph (a) of s. 109 has no application. Para- 
graph (b) of that section applies only where an allowance, gratuity 
or compensation is paid in consequence of retirement from or upon 
the termination of any office or employment. The two paragraphs 
appear to make a pointed distinction between remuneration in respect 
of an office or employment which exists during the year of income 
and an allowance for services rendered in the occupation of an 
office or employment which has terminated. The evidence in this 
ease points, not to the taxpayer’s retirement, but to the termination 
of his employment as manager of A. Pty. Ltd., and we think it is 
open to us to consider whether or not the payment of £450 exceeds 
a sum which, in our opinion, is reasonable.’ 





Calculation of Division 7 Tax 


Preference Dividend Paid for a Year in which there were 
No Disclosed Profits 


For the relevant income year the accounts of the taxpayer 
company disclosed a net loss of £36. For the same year there was, 
owing to certain adjustments, a taxable income of £517 and an 
“undistributed amount” of £168. There was no dispute concerning 
these sums. The tax assessed on the sum of £168 under s. 104 was 
£128 5s. The s. 104 tax was assessed on the basis that the share- 
holders who would have been entitled to receive the amount of 
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£168 “if the company had, on the last day of the year of income, 
paid the undistributed amount as a dividend” would have been the 
preference shareholders. Notwithstanding the above loss, within 
six months after the close of the relevant year of income, the com- 
pany paid a dividend of £175 for the relevant year to the preference 
shareholders. In view of this payment, the company claimed that the 
s. 104 tax should have been calculated on the basis of an assumed 
distribution to the ordinary shareholders. On that basis the s. 104 
tax would have been substantially less than £128 5s. Held, taxpayer’s 
claim disallowed (C.T.B.R.—not yet reported). ‘‘For the purposes 
of the assessment the dividend of £175 could not be taken into 
account, since it was clearly and admittedly not a distribution of 
profits (or taxable income) derived in (the relevant year). As there 
was a taxable income for that year, and as there was not any dis- 
tribution out of that taxable income, the Commissioner’s first duty 
was to ascertain the shareholders who would have been entitled to 
receive the ‘undistributed amount’ of £168 if it had in fact been 
distributed on the last day of the year under review. It cannot be 
doubted that, if there had been such a distribution, only the prefer- 
ence shareholders would have been entitled to participate in it.’’ 

The above case illustrates the importance of keeping the disclosed 
profits and the taxable income in harmony. 

Section 105B (5)(a) has no application to the above circum- 
stances, because in the absence of any disclosed profits for the relevant 
year, there could have been no distribution of profits, or taxable 
income, derived in that year. 


Remuneration of Absentee Director 


The taxpayer company claimed a deductjon of directors’ fees 
paid to A, the managing director (which claim was undisputed) 
and also to the majority shareholder, Mrs. C., who had been absent 
abroad for at least seven years including the year under review. 
The whole of the latter payment was disallowed under s. 109. During 
Mrs. C.’s absence her affairs were attended to by a trustee company 
acting under power of attorney. An officer of the trustee company 
attended meetings of directors which were few and formal, being held 
mainly for the purpose of considering the accounts and deciding 
upon the directors’ fees. The Board of Review confirmed the Com- 
missioner’s decision disallowing the whole of the sum paid to Mrs. C. 
The Board also expressed the opinion that the amount would not 
be an allowable deduction under s. 51 (1), (C.T.B.R.—not yet re- 
ported). ‘‘We are not satisfied that Mr. D. (the trustee company’s 
representative) renders any material service apart from acting as 
alternate or substitute director in place of Mrs. C. In doing so, he 
seems to be discharging a duty as representative of the trustee com- 
pany which holds her power of attorney—in other words, acting as 
an observer of her interests rather than performing directorial 
duties.’’ 
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However, in the above case, the Board concluded by saying: 
‘‘This is not to say that in no circumstances would a deduction be 
allowable in respect of remuneration to an absentee director if he 
arranged for a deputy and the latter was in fact shown to have 
actually rendered services of appreciable value to the company. If 
and when that position arises, it can be (and, of course, it must be) 
dealt with on the facts. We are nof satisfied that any such position 
has arisen in the present case.’ 


Burden of Proof that Assessment Involving 
Disallowance under s.109 is Excessive lies 
upon Taxpayer 


In its return for the relevant year of income a private company 
claimed a deduction of £516 in respect of remuneration paid to 
the wife of the managing director. The Commissioner invoked s. 109 
and allowed only £52 in respect of such remuneration. The company 
objected; the objection was disallowed; and the Commissioner’s 
decision was referred to the Board of Review. On the day fixed for 
the hearing the Board received a letter from the company’s managing 
director claiming in effect that the facts of the case were contained 
in the particulars submitted to the Board under Reg. 35 and that it 
was not, therefore, necessary for the company to be represented at 
the hearing. The company was not, in fact, represented, and the 
Commissioner’s representative was not prepared to admit the cor- 
rectness of any statements made in correspondence between the 
company and the Department. In the absence of any such admission, 
the Board said that they could not treat those statements as facts 
for the purposes of the case. Even if they could have been so treated, 
more details would have been necessary for the formation of a satis- 
factory opinion as to the nature and value of the particular services 
rendered. The Board held that the matter was governed by s. 190 
which provides by para. (b)—that upon every referenée or appeal 
‘‘the burden of proving that the assessment is excessive shall lie upon 
the taxpayer’’ and that, as the company had failed to lift that 
burden, the claim must be disallowed (C.T.B.R.—not yet reported ). 
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